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RULE 14-BRIEFS 
1. Form and con tents of appellant's brief . T he opening brief o f the appellant (o r 
the petition for appeal w hen adop ted as the open ing brief) s hall con tain: 
(a ) A s ubjl'rt index and table of citat io ns \\i!h ca,;es alp habe tically a rra nged. 
Cita tio ns of \' irginia <"a~c;; must refer to the Virg inia }{cpo r t:; and, in addit ion. may 
refer to ot h<·r n ·pnrls <"o n taining- such cas('S. 
( b ) A brief s tatem en t of the materia l p rocC'cd ings in the lower cou r t, the er rors 
assig ned, a nd the q ues tio ns involved in the appeal. 
(c) A clear and co ncise statem ent of the facts , with rdcrences to the pages o f 
t he recor d where t here i;; any J)Ossihility tha t t he o ilier s ide may ques tion the state-
m ent. vVhcre t hl' fac ts arc co nt rover ted it s hould be so s ta ted. 
(d) Arg umen t in sup port of the position o f appcll:111l. 
The brief shall bl! s ig ned by at least one attonwy p1·act icing in t his con rt, giving 
his address. 
T he appellant may a dopt the p e titio n for appeal as hi~ op<'ni ng brief by so sta t inrr 
in t he peti!io n, o r by g i\·iug- to opp()sing counsel written not ice of such int<:ntin n 
w it hin fi ve rlays o f the receip t by appell an t o f thC' pr in ted record. a nd by fi ling a 
copy of s uch no tice w ith the cle rk of t he cour t. ::-.:o a lk g<'d er ror not specified in t he 
open ing b r id o r pditio n for appeal shall he a dmit ted a~ a g round for arg u ment by 
appellan t 0 11 the 11l'arin g- oi the cau~c. 
2. F o rm and con ten ts of appellee's brief. T he brief for the appellee shall con tai n: 
(a ) .\ su iJjl·rt inckx :md ta ble o f citat ion ~ w ith ca se's alpha betica lly a l'l":tng ul. 
Citations of \"irginia ca~<·S mus t refer to th ..: Yi rgin ia Reports an d, in addition, may 
refr r to otlu:r repo rt s containing- such ca, es. 
(h) A stat ~m ..: nt of t he case ancl of tht poiu ts involve<l, if the appellec disag-rccs 
w it h the ~tat c111C'n t of appellant. 
(c) A s tal(' mcn t of the facts w hich are necessary 10 cor rect or am plify the state-
ment in appellant·~ brief in so far as it b d ee111t·d erron eo us or inadequate, w ith ap-
p ropriate re fcrt•11 ce to the pag es of the record. 
(d ) A rg llme11 t in sup por t of the pos itio n o f ap pcllC' C' . 
T he h rid ~hal l he s ig ned by at least o ne atto rney p racticing in this court, g iving 
h is address. 
3. R eply brief. The reply brief ( if an y) o f 1hc appella nt shall contain all the au-
thorities relie> cl o n by him, not referred to in his pC'li tion o r opening brief. In other 
res perts i t shall conform to the reC] uirements for appellce's brief . 
-4. Time of filing. (a ) ('fril case.~. The opening b rief o f the appellant (if there he 
one in addit ion to the p<'li tio n fo r appeal) sha ll be fih- rl in t he clerk's o ffi ce w ithin 
fi fteen days after t he rercipt hy counsel for ap p<'lla n t <'If 1hc p ri nted rcrord , b ut in no 
event less tha n. t wen tv-fi ve days before the fi rs t dav c,f the ~<'ssion at w hich the rasc 
is to he heard. T he ·br ie f o f t he appelke sha ll he ·fill'd in t he clerk) o flice not lat er 
than !C'n clays before the firs t day of t he ses,io n at w hir h t h<' ca ,e is to be h eard. T lw 
reply brief o f tlw a pr,d lant shall he fi led in th (' d C' rk's office not late r than the day 
before llH' fi r st day o f thc session a t wh ich tlw ca~c i~ to h <' lH'ard . 
( b) Crim i1wl ra.H:S. In r rimina l cases hr iC'f~ 11111 s1 he fi lc·d with in the time sprcifi('d 
in civil cases ; prov icl c<l. however, 1hat in thos(• c·a~<'S in w hir h the records ha ve not 
been prin ted ;rnd d r livercd to con nscl a t least twcnt y fi ve days before the b <'ginni ng 
of the nex t sc,~io n of thr rourt , s uc h r as,·~ shnlf bC' pl:1r Nl at t he foo l o f t he docket 
for tha t session o f tlw court , ancl the Commnn wealth 's hrid sha ll he fi led a t lea s t t en 
clays p l"ior to the rnlling of thr case. a nd the rep ly hr id fo r the plaintiff in er ror not 
la ter than th r rlay bdore the case is callee!. 
( c) f:l ti1111 l rr/inn of r·nu ns,' l fl .~ i n filin (f. C011n s,·l for oppos i11 g- part ies m ay fi le w ith 
the clerk a wri t!<· n s t ip ul a tio n changin~ 1h<' t inw fo r ti ling h rief~ in any c:isc : pro-
vidC'd. how evrr. that all briefs must be fi led not la ter t han the day before s uch ca se 
is to he heard. · 
5. N u mber of copies to be fi led a nd <lelivered to opposing counsel. T wen ty copie~ 
of each b ri<'f shall lw fi le<! with the ckrk of the ,:on rt. and al least t wo cop;es mail..-ll 
o r deliYcrccl to opposing counsel o n oi- befo re the day 011 whir h the b rid i~ fih-rl. 
6. S ize and Type. Tiricf, shall bC' nine ind1<·S in lcn p:t h a nrl six i11ches in w id:h. so 
a s lo conform in d imensions to the prinf t d rrcorrl. an cl <-h all be prin ted in t,·pc not h•ss 
in size, as to heig ht an cl wid th. than t hC' t ype> in wh ic h 1 hC' record i$ nrinted. T h i' 
reco rd number o f t hC' case nnd names of counsel sha ll he printer! on the front cov<'r of 
:i ll bri<'fs. 
7. Non-compliance, effect of. T h C' r l,•rk of this <'ni1 rl is clirectccl no t t o rccl'ivc nr 
fi le a brief which fails to comply with the r t·nui rc111 c11t~ of t his ru le. If neither sirlc 
has fi led a prop,:r h rid t he cause will not be heard . If o ne of the J)ar tics fai ls to fill' 
a proper bri ef he can not he heard. bu t the c~~t· w ill he ht:'a rd 1·.1· [lade u pon the arin 1· 
' mcnt of t he par ty hy who m the b rief has been fi led. 

INDEX TO PETITION 
(Record No. 2766) 
Page 
The Question Involved . . . . . . . . . .. . . . . . . . . . . . . . .. . . . . . . 3* 
Statement of Facts . . . . ....... '• . . . . . . . . . . . . . . . . . . . . . 3• 
Assignment of Error No. 1-
There Is No Evidence of the Defendants' Liability 
to the Plaintiff . . . ·. . . . . . . . . . . . . • . . . . . . . . . . • . 6• 
Table of Citations 
Ideal Steam Laundry v. Williams, 153 Va. 176, 149 S. E. 
479 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . 7• 
47 C. J. 884, 903 and 906 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6• 
Michie 's 1940 Cum. Supp. to the Code of 1936, Sec. 
1887 (30) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2• 
Michie's Code of 1936, -Sec. 1887 (2) ( d)..... . . . . . . . . . 6• 
Sec. 4359 ( 6 )(1) . . . . . . . . . . . . . . . . . . . .. . . . . . . . . 7"' 
Sec. 4359 (9) (1) . . . • . . . . • • • . . . . . . • • . • • . • . . • • 7• 
Sec. 4359 (13) . . . . . . . . .. . . . . .. . . . . . . . . . . . . . . . 7• 
lN 'rHJ~ 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 2766 
H. l\lI. ARRINGTON AND O. L. HEISHMAN, PARTNERS 
TRADING AS GREENWOOD SALES AND SERVICE, 
EMPLOYER, BITUMINOUS CASUALTY CORPORA-
TlON, INSURER, Appellants, 
versus 
WILLIAM MURRAY, Appellee. 
PETITION FOR .APPEAL. 
To the Honorable the Chief ,Justice an{l the Justices of the 
Supreme Coitrt of .Appeals of Virginia: 
Your undersig·ned petitioners, H. M. Arrington and C. L. 
Heishman, partners trading as Greenwood Sales and Service 
and Bituminous Casualty Corporation, show unto Your 
Honors that they are aggrieved by a final award of the In-
dustrial Commission of Virg·inia in an action wherein they 
were defendants, and William Murray, claimant or plain-
tiff. Said award was made and entered on the 1st dav of 
June, 1943 (M. R., p. 35). For convenience, the parties"'wil1 
be referred to as they appeared below. 
2" *In said action the plaintiff claimed the benefits of the 
Workmen's Compensation Act of the State of Virginia. 
The Industrial Commission awarded him $9.90 per week be-
ginning June 13, 1942, and until there was a change· of con-
dition, together with certnin medical and hospital expenses 
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(M. R., pp. 30 and 35). Although the award is a general one 
in accordance with Section 30 of the Act ( Michie 's 1940 Cum . 
. 8upp. to the Code of HJ36, Section 1887 (30)), nevertheless 
·your petitioners are advised and therefore allege, as is usual 
in such instances, that during the pendency of this contro-
versy the plaintiff returned to work on December 16, 1942. 
Such being· the case he would be entitled to receive 26 4/7 
weeks (June 13, 1942, to December 15, 1942, inclusive) com-
pensation at $9.90 per week or $263.06 together with the pay-
ment of the statement of Emergency Hospital in the sum of 
$257.00 and that of Dr. B. F. Dean, Jr., for $57.00. The 
amount known to be involved, is, the ref ore, $580.03. We 
mention this detail so that Your Honors would know there 
is no question of jurisdictional amount involved. 
Counsel for the petitioners desire to state orally to the 
Court the reasons for reviewing the decision complained of 
and adopt this petition as their original brief, which petition 
was filed with the Clerk of this Court, at Richmond, on the 
22nd day of June, 1942, and a copy of which was mailed 
3* *to Homer R. Thomas, Esq., and Charles H. Magill, 
Esq., counsel for the plaintiff, on the 22nd day of June, 
1942. 
THE QUESTION INVOLVED. 
By way of anticipation, and for the convenience of the 
Court in considering the facts, the sole complaint of the peti-
tioners is that the evidence fails, as a matter of law, to estab-
lish that the plaintiff was working for the defendant employer 
at the time of his injury. It is contended that he was work-
ing· for orie of the partners in the latter's individual capacity. 
STATEMENT OF FACTS. 
The defendant employer, Greenwood Sales and Service, is 
a co-partnership consisting of H. M. Arrington and C. L. 
Heisbman. The defendant insurer "covered" the same "H. 
M. Arring-ton and C. L. Heishman, co-partnership trading as 
Greenwood Sales and Service'' (M. R., p. 3). 
There is not the slightest suggestion that the partners 
came within ·the Compensation Act in the conduction of their 
individual, personal, ·or private affairs or indeed any, except 
their partnership activities in the operation of a service sta-
tion. 
4* ,x,The plantiff was working for the partnership as a 
janitor (M. R., p. 2). He also worked for the partners 
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individually ( M. R., p. 2). The partner Heishman testified 
(M. R., p. 2): 
'' Q. In other words, the janitor employed there previously 
to this time, always send to homes of you two gentlemen Y 
'' A. Yes, sir, where need them. . 
"Q. You employed this man with that understanding? 
"A. I don't know stated it to him, whenever need them take 
them and not any fuss about it.'' 
When at that p_artner's home, the plaintiff was at a place 
owned by the former personally (M. R., p. 3); doing work 
which was supervised by the partner and his wife ( who was 
not employed by the partnership) (l\L R., p. 3). Indeed the 
very cleaning fluid which caused the plaintiff injury was 
owned personally by Heishman and being used about his pri-
vate affairs. The partnership had notlling to do with any 
of the features mentioned in this paragraph. 
Although the plaintiff did work personal to the pa.rtners 
(his counsel says two days a week (M. R., p. 11) presumably 
one day each for each partner) compensation therefor was 
included in the pay received by him ·from the partnership 
(M. R., pp. 11 and 20). While the plaintiff was carried on 
the partnerc.ihin payroll for personnl services rendered the 
partners, the work appears to he about equal. Each part-
5* ner paid one-half *of the plaintiff's salary (M. R., p. ·2) 
and each had us'1d him once privately before the accident 
(M. R., pp. 20 and 21). 
On ,Tune 12, 1942, the dav of the accident (1\L R., 11. 21). 
Heishman took the plflintiff to his home to do private and 
individual work for 11im. Thev left the servic>e stAtion to-
µ;ether in a firm truck "just about closing- time for the day" 
(M. R., p. 33). While the plaintiff wa~ under the '' super-
vision and control" (M. R .. p. 21.) of Heishman they got a 
load of stone to fix n fire-place in the latter's home (M. R .. 
p. 12). They then did "a little work in the yard and moved 
some thing·s and then cleaned up the basement'' (M. R., p. 
23). While working· on the basement floor (M. R., p. 5), the 
cleaning fluid exploded, causing· severe burns to the plaintiff 
(M. R., p. 12), .for which he clai1n.c; compPnsation a .. qa.inst the 
partnership and not JI eisl1.1nm1 individitall11 or privately. In-
deed. tlze·re was no r.laim filed 1wf orP. the Commission aqainst 
H Pishmr,n. individunll11. This was ,,1.n.ilonbtedly beca:nse he 'Was 
not workin.Q under the Act as an indfridiral and had no in.,m.r-
ance in that r,o.naritu. The Crnnmissinn has not fownd aqain.c;t 
H r,.ishman indivirlitallJJ or privatdy but a_qainst the partner-
ship itself and its insurr,.r (M. R., p. 35). 
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* ASSIGNMENT 0]., ERROR NO. 1. 
The Indiistrial Co·mniission erred in entering its awm-d of 
June 1, 1943, against the def end ants beca,use the evidence, as 
a matter of law, failed to establish that the accident arose out 
of and in the course of the employnwnt of the defendant part-
nership. 
It is fundamental and taken as admitted that the plaintiff 
cannot hope to prevail unless he can be said to have been 
working for the partnership when injured (Sec. 1887 (2) (d) 
of :Michie's Code of 1936). It must be taken as equally clear 
that the partnership '' is not bound by the acts of the partner 
in his own behalf or individually" either in contract ( 47 C .. 
J. 903) or tort (47 C. J. 884 and 906). From the citations 
referred to, to render the firm liable, the tort or contract 
must arise in the furtherance of its business. Just what re-
lation the fixing· of either Heishman 's floor, fireplace or yard 
had to the firm business of a service station has not yet, and 
we dare say, will not ever, be satisfactorily explained to this 
Court. 
Nor is the Uniform Partnership Act, adopted as it is in 
Virginia, substantially different from the common law in the 
respects with which we are concerned. There a partnership 
is defined as '' an association of two or more persons to carry 
on as co-owners a business for profit" * (Michie 's Code 
7* of 1936, Sec. 4359(6) (l) ). Firm liability for contracts 
is as follows (Michie's Code of 1936, Sec. 4359(~))(1)): 
'' Every partner is an agent of the partnership for tho 
purpose of" its business, and the act of every partner, in-
cluding the execution in the partnership name of any instru-
ment, for apparently carrying on i.n the usual way the busi-
ness of the partnership of which he is a member binds the 
partnership, unless the partner so acting has in fact no au-
thority to act for the partnership in the particular matter, 
and the person witl1 whom he is dealing has knowledge of 
the fact that he has no such authority." 
And as to torts ( Michie 's Code of 1936, Sec. 4359 ( 13) ) : 
'' Where, by any wrongful act or omission of any partner 
acting in the ordinary course of the business of the partner-
ship, or with the authority of his co-partners, loss or injury, 
is caused to any person, not being a partner in the partner-
ship, or any penalty is incurred, the partnership is liable 
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therefor to the same extent as the partner so acting or 
omittin~· to act.'' 
It is respectfully submitted that the plaintiff was a loaned 
servant at the time of his injuries, having been loaned by 
the firm to the partner Heishman in his individual or per-
sonal capacity and his legal rights are controlled by the case 
of Ideal Laundry v. Willia1ns, 153 Va. 176, 149 S. E. 479. 
There the claimant worked for J. T. Eanes (an individual), 
trading as Ideal Steam Laundry. Though carried on the 
books of the laundry a~ an employee thereof at a wage of 
$20.00 per week and required to work four days a week 
8* '~as janitor, he wµs also required to work one day a week 
at the home of Eanes and one day a week at the home of 
Malone, superintendent of· the laundry, in consideration of 
extra duties performed at the laundry by Malone. While 
building a grape arbor at the home of Malone, the claimant 
was injured and awarded compensation by the Commission 
against the Ideal Steam Laundry upon the ground that he 
was its employee at the time of his injury. The defense as-
signed as error, "First, the claimant was at the time of the 
accident an employee of Malone and not of the laundry". In 
a unanimous opinion, this Court reversed the Commission 
·and entered final judgment for the defendants upon the error 
assigned. The Chief Justice, writing to the point, said ( 1 W 
of Virginia citation) : 
'' A consideration of the first contention involves the ques-
tion of the status of a loaned employee, as the findings of 
fact show that although claimant was in the general employ-
ment of the laundry, he was at the time of the accident a spe-
cial employee of Malone, under his control, though liable to 
recall by the laundry. . 
"(2) The Virginia compensation act (Acts 1918, chapter 
400, as amended) is silent with reference to the status of a 
loaned employee, and it becomes necessary to ascertain the 
rig-hts of the ·employee against his general and special em-
ployers. 
'' (3) In Atlantfo Coast Lin.e R. Co. v. Treadway's Adnir., 
120 Va. 735, 93 S. E. 560, 562, 10 A. L. H,. 1411., it appears 
that an interlocking signal operator, employed, paid and con-
trolled by the Southern Railway Company, was directed to 
perform certain services for the Coast Line Company 
9* in consideration *of the crossing· privilege extended by 
the latter to the former company. While engaged in the 
performance of duties for the latter company he was killed. 
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The action was brought by the administrator under the Fed-
eral employer's liability act (45 U. S. C. A., Sections 51-59) 
against the Coast Line Company, and as the Federal act con-
tained no express provision covering such a situation, it be-
came necessary for the court to determine whether or not 
the deceased was, under the facts shown, an employ~e of the 
Coast Line Company. After holding that the 'relationship 
of employer and employee is the same as that of master and 
servant', the court then proceeded as follows to discuss the 
general principles involved: 
" ' ( 4) In the law of master and servant the principles of 
the common law determining when this relationship exists 
are well settled. At common law, upon the question of 
whether th~ relationship of master and servant exists, there 
are four elements which are considered: 
" '(1) Selection and engagement of the servant; (2) pay-
ment of wag,~s; ( 3) power of dismissal; and ( 4) the power 
of control of the servant's action. Robert & vVallace, Em-
ployer's Liability (4th Ed.), page 78. 
'' 'But, as tl1e last cited author says, the first, second and 
third of these elements are not essential to the relationship. 
Id., pag·es 79-82. The "power of control'' is the most signifi-
cant element bearing· on the question, in the opinion of this 
author, g·atbercd by him from the authorities. Id., pages 
85, 87, 88. See also, note 37 L. R. A., pages 38-43. As said 
in tl1e case of Stamdard Oil Co. v . ..Anderson, 212 U. S. 215, 
29 Sup. Ct. 252, 53 L. Ed. 480 : 
'' ' '' In many cases the power of substitution or discharge, 
the payment of wages, and other circumstances bearing upon 
the relation, are dwelt upon. They, however, are not the ulti-
mate facts, but only those more or less useful in determin-
ing whose is the work and whos~ is the power of control.'' ' 
10* *" ( 5) In that case ( reading from the syllabus) it 
is expressly held: 'A servant may be transferred from 
his service for one master-who may have made the express 
contract of employment of the servant and may pay the lat-
ter his wages, and be his general master-to the service of 
another person other than his general master; in which case 
-(1) The special master is alone liable to third persons for 
injuries caused by such acts as the special servant may com-
mit in the course of his employment; (2) the special servant 
must look to the special master for his indemnity, if he is 
injured, while the stipulated work is in progress, by danger-
ous conditions resulting from the special master's failure to 
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fulfil one of those duties which the law imposes upon the 
masters for the benefit and protection of their servants.' 
'' The decision fixes the status of a loaned employee and 
g-ives a right of action only against the special employer. 
The question then arises, did the legislature, in the enact-
ment of the compensation act, intend to. change the law in 
this respect f · 
"(6) An examination of the English workmen's compen-
sation act, upon which our act is primarily based, discloses 
a material change in the common law rule. In that act there 
is a special provision that a general employer shall 'be 
deemed to continue to be the employer of the workman whilst 
he is working for that other person'. No such provision ap-
pearing in the Virginia act, we must assume that it was the 
intention of the legislature that the common law rule should 
apply in fixing- the status of a loaned employee. · The only 
attempt of the legislature to define an employee is found in 
section 2, which reads in part : 'Employee shall include every 
person, including- a minor, in the service of another under 
any contract of hire or apprenticeship, written or hp.plied.' 
"In Scribner's Case, 231 Mass. 132, 120 N. E. 850, :i5l, 3 
L. R. A. 1178, construing a similar provision in the Massa-
chusetts statute ( St. HJll, ,Chapter 751, as amended), the 
court held that the common law rule had not been changed by 
the enactment of the workmen's compensation act. 
11 * *There it is said: 'This well established principle of the 
common law which holds that an employee who is lent to 
a special employer as distinguished froIU his general employer, 
and who assents to the change of employment, becomes the 
servant of tlie employer to whom he is lent, applies as well 
to cases arising- under the workmen's compensation act as to 
those at common law.' 
'' (7) .Our conclusion is that both under the common law 
rule as to a loaned employee and the statutory definition 
of an employee, claimant was, at the time of the accident, 
an employee of Malone and his claim for compensation does 
not fall within the provisions of the Virginia compensation 
act. This conclusion renders it unnecessary to discuss the 
second contention of appellants.'' 
Rarely is an authority found so nearly in point as is the 
lVillia11ns Case. Their similarity is apparent from the 
columns below. To the left are the material facts in this 
case. To the right are the material facts in the Williams one. 
Only the results below the line at the end are different. 
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(1) The employer, Green-
wood Sales and Service, is a 
partnership. 
(2) The employment re-
quired personal work for the 
individual partners. 
(3) While working for the 
partner personally the wages 
were paid by the partnership 
and the employee was car-
ried on the books thereof. 
12* ~ ( 4) While working for 
the partner personally 
the employee was subject to 
recall by his general em-
ployer, the partnership. 
(5) The employee was in-
jured while working at the 
home of one of the partners 
doing work personal to him 
( fixing floors). 
(6) When injured the em-
ployee was subject to the con-
trol of the partner for whom 
he was working·. 
The Commission held that 
an employee in the special 
employ of another may col-
lect compensation from his 
general employer. 
( 1) The employer, Ideal 
Steam Laundry, was an in-
dividual trading in that name. 
(2) The employment re-
quired personal work for the 
employer and his superin-
tendent and their wives. 
(3) While working for the 
superintendent and his wife 
personally the wages were 
paid by the laundry and the 
employee was carried on the 
books thereof. 
( 4) While working for the 
superintendent and his wife 
the employee was subject to 
recall by his g·eneral em-
ployer, the laundry. 
(5) The employee when in-
jured was working at the 
home of the employer's su-
perintendent and his wife do-
ing work personal to them 
(building a grape arbor). 
(6) When injured the em-
ployee was subject to the con-
trol of the superintendent 
and .his wife. 
This Court held that an em-
ploy~e in the special employ 
of another may not collect 
.compensation from his g·en-
eral employer. 
The main argument against the contention of the peti-
tioners is that the firm paid the daimant for both the firm 
and personal services. Such is true only in a sense. We 
have pointed out that each partner paid half of the 
13• plaintiff's wages; *and that each partner had about the 
same personal services performed on his behalf. These 
services offset each other insofar as the partners are con-
cerned, and. the method of payment could only be considered 
bookkeeping convenience. In any event this same situation 
H. M. Arrington, et al., v. William Murray. 9 
was presented in the Willimns Casi~, but this was held to be 
only of secondary importance to the feature of control. 
Suppose the explosion had been through the plaintiff's 
neg·ligence and a third person had been injured. .Are there 
those who hold to the view that the firm would be liable to 
him? We think not. The law, in its wisdom, will doubtless 
look upon both situations alike. 
In leaving the W-ill·iams Case, upon which we believe the 
parties to this controversy must stand or fall, it is pointed 
out that there we had an individual, liable in solido for his 
oblig·ations-here we have two individuals, each liable in 
solido for the obligations of the firm. There is, therefore, 
no difference inherent in the parties to the cases. 
CONCLUSION. 
Because of the error assigned, your petitioners pray that 
an appeal from and a supersedeas to the said final 
14* *award of the Industrial Commission of Virg'inia be 
awarded; that if the assignment of error be well taken, 
the award of the said Commission be reversed and :final judg-
ment entered here in their ·favor and for such other relief 
as to the Court seems proper. 
Respectfully submitted, 
H. M. ARRINGTON and 
C. L. HEISHMAN, 
Partners trading as 




By .JOHN G. MAY, JR., Counsel. 
.JOHN G. MAY, JR., 
MAY, SIMPKINS & YOUNG, 
l 233 Mutual Building, 
Richmond, Virginia. 
I, John G. May, Jr., an attorney practicing in the Supreme 
Court of Appeals of Virginia, do certify that, in my opinion, 
the said award of the Industrial Commission of Virg·inia, ren-
dered on the 1st day of June, 1943, a transcript of the record 
10 Supreme Court of Appeals of Virginia 
of which is attached hereto, is wrong and should be reviewed 
and reversed by the Supreme Court of Appeals of Virginia. 
Given under my hand this 22nd day of June, 1943. 
JOHN G. MAY, JR. 
Received June 22, 1943. 
M. B. WATTS, Clerk. 
August 24, 1943. Appeal allowed. Supersedeas awarded. 
Bond $700. 
PRESTON W. CAMPBELL. 
To the Clerk at Richmond. 
Received August 25, 1943. 
RECORD 
W'illiam Murray, Claimant, 
v. 
Greenwood Sales and Service, Employer, 
Bituminous Casualty Corporation, Insurer. 
Claim No. 624-733. 
,Claimant did not appear. 
M. B .. W. 
Mr. T. A. McNickle, -Claim Adjuster, Insurance Building, 
Richmond, Virginia, for the Insurance Carrier. 
Hearing before Commissioner Deans at Alexandria, Vir-
ginia, on August 4th, 1942. 
All witnesses having been duly sworn, the following tes-
timony was taken: 
By Mr. T. A. McNickle: I have statement from doctor, this 
man is not able to get out of hospital today. I would like 
for the Commission to get testimony of William Murray. 
By Commissioner Deans : Will take your evidence and then 
let Mr. McNickle get statement from the man. 
H. M. Arrington, et al., v. William Murray. U 
C. L. Heishnian. 
This man's average weekly wage was $19.001 
By Mr. l\foNickle: Should be $18.00. · 
By Commissioner Deans : At the present time he is dis-
a bled on account of the injury he received Y 
By Mr. l\foNickle.: Yes, ·sir. 
page 2 ~ MR. C. L. HEISHMAN. 
By Commissioner Deans : · 
Q. He was working for Greenwood Sales and Service? 
A. Yes, sir. 
Q. What was nature of his duties T 
A. Janitor at garage and worked for Mr. Arrington and 
myself, whatever we had. 
Q. Greenwood Sales and Service is a partnership! 
A. Yes, sir. 
Q. Not a corporation? 
A. No, sir. 
Q. You employed this man as janitor for all purposes? 
A. Yes, sir. 
0. ff~ dicl work flt vour house? 
A. 01llv hP..:>n with u~ ~ix WP.eks. done but verv little work 
for me anrl Mr. Arrington. The other janitor ,ve had would 
do cvP.rvthin.g around the place. 
0. In other words, the janitor employed there previously 
to this time, always send to homes of you two gentlemen T 
A. Yes, sir, where need them. 
Q. You employed this man with that understanding! 
A. I don't know stated it to him, whenever need them take 
them and not any fuss about it. · · 
Q. If I understand correctly, you and this other gentleman 
a re partners 7 
A. Yes, sir. 
pag·e 3 ~ Q. It is not a corporation? 
A. No, sir. 
By Mr. McNickle : 
Q. The coverage in the case covered H. M. Arrington and 
C. L. Heishman, co-partnership trading· as Greenwood Sales 
and Service? 
A. That should be name of it. 
By Commissioner Deans: You and Mr. Heishman g·et an-
ot]1er written statement and present t.o me in Richmond. 
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By Mr. McNickle: 
Q. As to control of this employee, when he was at your 
home he was at property owned by you personally and not 
by the corporation Y 
A. It is owned by me, what is not owned by the :finance 
company. 
Q. Mr. Arrington, don't· have anything to do there Y 
A. No, sir. 
Q. When this man was employed by you, you personally 
supervised him Y 
A. Yes, sir. . 
Q. The case where loaned the employee there to do work 
in your home, your wife supervised bi.m Y 
A. Yes, sir, told him what to do. 
Q. Your wife is not employed by Greenwood Sales and 
Service? 
page 4 } A. No, sir, helped there. 
Q. You didn't have specific contract with em-
ployee when worked at homeY 
A. I could not definitely say, so many things happen, I 
would not say for sure, I think so. . 
Q. Did · Greenwood Sales and Service contract in any way 
provide in home. for similar type of work? 
A. In all, by the garage, side of road, fix cars in garage. 
Q. Did William Mm:ray have any legal right in your home 
or Mr. Arrington's homeY 
A. Not at home, cleaned up garage, or cleaned up yard. 
Mr. Arrington used him more than I did. William had not 
been there long enough. 
Q. The paint remover used at the time of the accident was 
owned personally by you 7 
A. Ye~, sir, I guess it was. 
Witness dismissed. 
Note: Statement signed by claimant, dated June 26th, 
1942, is filed as Exhibit "A". 
Statement from C. L. Heishman and T. A. MeNickle to 
Commissioner Deans, dated August 4th, 1942, is filed as· Ex-
hibit "B". 
Case ended. 
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page 5 ~ Emerg·ency Hospital, 
·washington, D. C. 
tT une 26, 1942. 
I, William Murray, think I am 49 years old. I was mar-
ried but separated from my wife when I went into the army 
about 1914 and have not seen her since. We have one son. 
l have been living with my brother, Curtis Murray, at 1058 
Potomac Street, N. vV., Washington, D. C. 
I started work for Greenwood Garage in Arlington about 
one month before I was burned. I was hired to work at the 
garage as janitor and paid $18.00 each week. Mr. Heishman 
and Mr. Arrington did not say anything to me about having 
to work for anyone else or at any place except Greenwood 
Garage. They did not say I would have to work at their 
houses. 
I worked at Mr. Arrington 's house only once. That was 
the morning of Memorial Day ( a holiday), May 30, 1942. I 
laid a wide rock sidewalk at his home and he paid me $2.00 
out of his pocket. That was in addition to the money I earned 
at the gm·age. 
On June 12, 1942, I worked from 7 :00 A. M. to 7 :00 P. l\L 
at tbe g·arage. Then I went to Mr. Heishman's home to clea11 
a basement floor for him and make some extra money. He 
( l\f I'. Heishman) said he would pay me extra but did not say 
i1ow much. I had just started cleaning the floor when some-
thing exploded. I don't know what caused it. This 
page 6 ~ was the first time I ever worked at Mr. Heishman 's 
house. 
I liave read the above statement and it is true. 
Witness: 
T. A. MeNICKLE. 
page 7 ~ 
(Signed) "WILLIAM MURRAY. 
Aug·ust 4, 1942, 
Mt. Alto Hospital, 
2650 ,iV'isconsin Ave., N. W. 
Wasl1ingfon, D. C. 
Honorable Parke P. Deans, 
Industrial Commission of Virginia, 
Rich\nond, Virgfoia. 
·14 S~preme Court of Appeals of Virginia. 
Re: 624-733-William Murray v. 
Greenwood -Sales & Service. 
Dear Sir:-
Pursuant to your instructions :M:r. C. L. Heishman and 
T. A. MoNickle went to Mt. Alto Hospital to secure a state-
ment from William Murray on ... i\.ugust 4, 1942. William Mur-
ray refused to sign a statement saying·: "I won't sign any-
thing now. I 'se gotta get out of here first.'' · 
Respectfully ~ubmitted, 
(.Signed) ·C. L. HEISHMAN 
(Signed) T. A. McNIOKLE. 
Exhibit "B ". 
pag·e 8 ~ William Murray, ·Claimant, 
v. 
Greenwood Sales and Service, Employer. 
Bituminous Casualty Corporation, Insurer. 
Claim No. 624-733. 
Nov. 17th, 1942. 
ORDER BY CHAIRMAN DEANS. 
While evidence has been taken in this case, and all the re-. 
ports which appear to be necessary have been filed, however, 
there appears to be a conflict in some statements previously 
made. 
Due to this condition this case is again placed on the docket 
for hearing for the purpose of introducing any evidence that 
either side may desire to prevent. 
page 9 ~ William Murray, Claimant, 
v. 
H. M. Arrington and C. L. Heishman, tr/as Greenwood Sales 
and Service, Employer, 
Bituminous Casualty Corporation, Insurer. 
Claim No. 624-733. 
Claimant appeared in person. 
H. M. Arrington, et al., v. William Murray. 15. 
Homer Thomas and Charles Magill, Attorneys-at-Law, 
Arlington, Virginia, for the claimant. 
T. A. McNickle, Claim Adjuster, Bituminous Casualty Cor-
poration, 1015 Insurance Building, Richmond; Virginia, for 
the defendant. · 
Hearing before. Commissioner Robinson at Alexandria, 
Virginia, December ] 5, 1942. · 
All witnesses having been duly sw:orn, the following tes1 
timony was taken: 
Commissioner Robinson: I don't know what you want in 
this case. There was an order entered by Chairman Deans 
in this case on November 17, 1942, which is as follows: "While 
evidence has been taken in this case, and all the reports which 
appear to be necessary have been filed, however, there. ap-
pears to be a conflict in some statements previously made. 
Due to this condition this case is again placed on the docket 
for hearing for the purpose of introducing any evidence that 
either side may desire to present." 
Mr. Thomas: I am new in the case and I didn't know what 
had transpired. 
Commissioner Robinson: Suppose you and Mr. 
page 10 ~ Mc Nickle get together and see what evidence you 
want to take in this case. 
Commissioner Robinson: (Reads from the evidence at the . 
former hearing.) · 
Mr. Thomas: I gather that you all are denying liability 
on the ground that the employee was uot working for the part-
nersl1ip? 
Mr. McNickle: He was not working for the partnership, 
hut was working for Mr~ Heishman. 
Commissioner Robinson: How about the av.erage weekly 
wap;e; can you all agree on thaU 
Mr. Me-Nickle: You follow me, Mr. Heishman, and if I am 
not correct inform me. He was paid $18.00 per week up to 
two days before you were injured and your salary thereafter 
wnR $19.00 per week; is that correct? 
Tho Claimant: It was $18.00, as far as I can understand. 
Mr. McNickle :· '$18.00 per week up until two days before 
yon were injured? 
TJ1e Claimant: Yes, sir. 
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WILLIAM MURRAY. 
By Mr. Thomas: 
Q. William, who paid you and on what day did you get 
paidY 
A. On Saturday; pay day was Saturday. 
Q. How did yon get paid; by check or envelope f 
page 11 ~ A. Envelope. 
Q. Who paid you f 
A. Mr. Lather always brought my money. 
Q. Did he· work in the shop? 
A. Yes, sir. 
Q. Did you receive any other money, except this $18.00 
paid you by the Greenwood Sales and Service? 
A. In what wayf 
Q. It has been testified that you worked at the home of Mr. 
Heishman and Mr~ Arrington on two days a week; did you 
receive anything extra for that f Was that included in the 
pay you gotY 
A. That was my pay. I never received no money, except 
from Mr. Arrington. I worked for him on a holiday and be 
gave me a $2.00 tip. 
Q. How long had you been going to the homes of these gen-
tlemen? 
A. This is the first time I went to Mr. Arrington's, but I 
cleaned up the lot. That included the whole thing around 
there. · 
Q. Now, on this day, who was present and where were you? 
A. Well, I was there at the filling station part of the time. 
Q. And did you go up to the house t 
A. Yes, sir. 
Q. Who took you up there Y 
A. Mr. Clyde. 
Q. Mr.. Heishman? 
page 12 ~ A. Yes, sir. 
Mr. McNickle: When he refers to Mr. Harrv he means Mr. 
Arrington, and when he refers to Mr. Clyde· he means Mr. 
Heishman, who formed the partnership of the Greenwood 
Sales and Service. 
By Mr. Thomas: 
Q. How did you get up to the house Y 
A. On the truck. 
Q. Whose truck was iU 
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William Mu,rray. 
A. Company truck. 
Q. Mr. Heishman was there with you? 
A. Yes, sir. 
Q. Did he direct you what to do? 
A. He had already told me along the first of the week. the 
first chance I got to run out to the house and do that little 
job. 
Q. Was he there at the time this stuff caught on. fireT 
A. Yes, sir. 
Q. And when did you go to the hospital, what day; do you 
remember? 
A. Near as I can think, it was somewhere around about 
the 12th. 
Commissioner Robinson: He was admitted to the hospital 
July 9, 1942. 
By Mr. Thomas: 
· Q. "When did you get out of there? 
A. 20th of last month. 
page 13 ~ Q. 20th of November? 
A. Yes, sir. 
Q. What did the doctor say in regard to your returning 
to work? 
A. The doctor said take it easv for as much as a month. 
He wanted me to µ;o to the Soldiers' Home and stay there until 
the Winter was over and I told him if I couldn't make it, I 
would go there. 
Bv Commissioner Robinson: 
··Q. You were hurt on June 12th? 
A. Yes, sir. 
Mr. McNickle: I think you must have been mistaken when 
yon said he entered the hospital on July 9, 1942. 
Commissioner Robinson: The date of injury is given as 
June 12, 1942, and the statement here shows that he entered 
the Veterans Administration Hospital on July 9, 1942. 
}Ir. McNickle: That is the second hospital. He went to the 
Emergency Hospital on June 13, 1942, and he went from the 
Emerg·ency Hospital to the Veterans Hospital on July 9, 
1942. 
Commissioner Robinson: It says on here that he was in 
the Veterans Hospital from July 9, 1942, to the 20th of No-
vember. 
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William Murray. 
By . ]\fr. Thomas : 
Q. How long had you been working for these 
page 14 ~ gentlemen 7 
A. I don't know how long. 
Q. Had it been some months Y · 
A. It was a short while, but I didn't keep up with it. 
Mr. Thomas: Mr. Commissioner, would you like to see the 
burns? 
(The claimant exhibits the burns to the Commissioner.) 
By -Commissioner Robinson: 
Q. You had been working there a month before you got 
burned? 
A. It mig·ht have been a month or longer. I didn't keep up 
with it. 
Q. Where are your burns; on your hands T 
A. Yes, sir. 
By Mr. McNickle: 
Q. William, did I understand you-tell me what agree-
ment you had with Mr. Heishman and Mr. Arrington when 
you went to work there¥ . 
A. What .agreement do you i:n,ean Y 
Q. What were your hours and what were your duties? 
. A. They told me to take care of the filling station and 
wherever they sent me, when I catch up with my work and 
they had a little job at the house, I did that. 
Q. Did they tell you that when they -first hired you? 
A. Yes, sir. 
Q. You worked at their homes f 
A. Whenever they sent me. 
:· Q. What hours did you wo~kY 
A. Any hours they needed me. . 
page 15 ~ Q. Were you. on duty twenty-four hours a day? 
A. I will tell you how I worked-they didn't 
change me-I made tw:enty-f our hours if necessary. I went 
on and worked and if I wanted off, they would let me off. 
Q. Did you work all day and &~l night? 
A. I never worked all day and all night. 
Q. Did you work regular hours Y 
A. Sure. 
· Q. Six to six or seven to seven Y 
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A. Sometimes. 
Q. Did you work practically the same hours each dayf 
A. Yes, sir. 
Q. What hours? 
A. At that time I was going to work at seven o'clock in 
the morning and getting off at seven, at that time. 
Q. They are the hours you usually worked? 
A. Them was regular hours. 
Q. You spoke of working· at their homes, do you remem-
ber how often you worked at Mr. Arriugton's home? 
A. That was the first trip I went to his home. 
Q. I am speaking of Mr. Arrington and not Mr. Heishman Y 
A. Mr. Harry¥ . 
Q. Yes. Do you know how many times you went to Mr. 
Harry Arrington 's house Y 
A. I couldn't remember. His house was setting on the 
same property the filling station was 011. I cleaned up all the 
time around his house. That included the filling 
page 16 ~ station. 
Q. ·When you went to Mr. Heishman 's house, 
did you take orders from his wife or whom f 
A. Mr. Clyde. 
Q. Did you take any instructions as to what to do around 
the house from his wife? 
A. No, sir. 
Q. Did Mr. Arrington each day give you additional money 
for working at his home after you worked at the garage Y 
A. No, sir. 
Q. Never at all; Mr. Harry Arring.ton Y 
A. Only the holiday. 
Q. One -Saturday? 
A. I don't know the day the holiday was. I worked that 
day and I ,~orked .around t~e house. 
Q. He paid you a $2.00 tip Y 
A. Yes, sir. 
Q. How many times did you work at Mr. Clyde Heishman's 
home? 
A. Only once. 
Q. Was that the time that you were injured f 
A. Yes, sir. 
Q. Did you have any kind of agreement as to who was to 
pay you for that time Y · 
A. Sure. 
Q. What kind of agTeement did you have for your pay? 
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William lJl·nrray. 
A. He said I would draw my check as always. 
Q. He said you would draw your check as you had always 
done? 
page 17 ~ A. Yes, sir. 
Q. Did you take any instructions, other than 
from Mr. Clyde Heishman? 
A. Not when I was at the house. 
Q. Do you remember when I talked to you at Emergency 
Hospital a couple of weeks after you were injured? 
A. I remember you all right, but I remember you when you 
came to Mt. Alto Hospital. 
Q. Do you remember a couple of weeks after you were in-
jured I came to the Emergency Hospital to see you? 
A. I was mighty sick at that time and one part of the time 
I didn't know nobody. 
Q. Are you working now? 
A. No, sir; I haven't worked a tap. 
Q. Do you remember signing a paper for Mr. -Clyde Heish-
man, for which he gave you $5.00; you remember signing that 
paper? · 
A. Yes, sir. 
Q. You kn~w that was a release for Mr. Heishman person-
ally and not the garage t 
A. The release? 
Q. You signed a release from him in the amount of $5.00? 
A. I don't know anything about that. 
Q. Yon remember accepting $5.00f 
A. It wasn't told me nothing about $5.00 releasing him. 
By Mr. Thomas: 
Q. What was told you, William Y I didn't know anything 
about this releasing business. Tell the Commissioner a little 
more about iU 
page 18 ~ A. Wasn't anything told me about releasing. I 
don't know anything· to tell about that. Wasn't any-
thing told me about releasing. 
Q. What kind of education do you have, William? 
A. I don't have any. 
Q. Can you read and write? 
A. Not before I went to the Army, but I ·1earned how to 
write in the Army. Very little reading I can do. 
Q. Did they read whatever it was you signed? 
A. If they did, I don't k?ow anything· about it. 
Q. Did the agent for the msnrance company try to get you 
to sign a paper too T • 
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Clyde L. Heishman .. 
A. Yes, sir. 
Q. Did you sign that paper.? 
A. No, sir. 
Mr. McNickle: May I ask a few questions, your Honor, in 
rebuttal, about signing the paper? 
Cqmmissioner Robinson: Yes, sir. 
By Mr. McNickle: 
Q. William, you said you never signed a paper for me 7 
A. If I did, I don't know it. 
Q. You can write your name! 
A. Not now. I can scribble. 
Q. Could you recognize your signature? 
A. Yes, sir. 
Q. I will ask you to tell the Commissioner whether or. not 
that is your signature f · 
page 19_ ~ A. Yes, sir; that is it. 
Witness stood aside. 
CLYDE L. HEISHMAN. 
Rv Mr. Thomas: 
"'Q. State your full name? 
.A. Clyde L. Heishman. 
Q. And your address? 
A. 2313 North Lexington Street. 
Q. ·when did William Murray come to work for you Y 
A. About six weeks before the accident. I can't recall the 
day, but it was four to six weeks. . 
Q. What was his average weekly wage? 
A. $18.00 when he started. A couple or three days before 
he got hurt Mr. Arrington and I thoug·ht he was worth a dol-
lar a week more. A couple or thrBe days before he got hurt 
either Mr. Arring·ton consulted me or I consulted him and we 
thought be ought to have another dollar. 
Q. Describe to the court here the workings of your part-
nership? You and l\fr. Arrington were in partnership at the 
garage? 
A. It was a partnership, trading under the name of Green-
wood Sales and Service. 
Q. And William Murray got paid on Saturday? 
A. Yes, sir. 
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Q. What were his duties T 
A. Janitor work, and anything we had for him to do, didn't 
make no difference where it was. Vve never used 
page 20 ~ William a whole lot. He wasn't in our employ so 
long· and Mr. Arrington used him once and I used 
him once. William couldn't drive a car and I couldn't send 
him to my home. My home was away from the shop and I 
would have to take him up there to mow the grass or do any-
thing I wanted him to do around home. 
Q. Did he receive any special wage for this? 
A. No, sir; I never paid him. Mr. Arrington never paid 
him. He helped.him once on a holiday and William was going 
fishing the next day and William said he would help him if 
he would tip him to go fishing. 
Q. Did you consider that in line of his regular duties Y 
· A. I didn't think it wasn't. We take mechanics to our 
homes or any of our employees to our homes and we employ 
them to work for the partnership and we pay them. 
Q. Did the $18.00 come out of the partnership JI 
A. Yes, sir. 
By Commissioner .Robinson: 
Q. When the accident occurred, was he working under your 
instructions 1 
A. Yes, sir. Closing time was seven o'clock and I took him 
home five to five-fifteen in the evening. 
By Mr. Thomas: 
Q. vV ere you burned at the same time Y 
A. Yes, sir. 
Q. You were in the room Y 
A. I was in the doorway. 
Q. Were you ~irecting him what to doY 
page 21 ~ A. I was helpmg. 
Q. He was under your supervision and control Y 
A. Yes, sir. 
By -Commissioner Robinson: 
Q. Would it have been the same if you had taken him down 
the road to chang·e a tire and he had gotten hurt? 
A. I don't see any difference. 
Q. He was there in your employ Y 
A. Yes, sir ; and I paid him half of his salary and Mr. Ar-
rington paid him half. 
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By Mr. Thomas: 
Q. Did Mr. Arrington know you were going to take him? 
A. Yes, sir. 
Q. And on a previous occasion :Mr . .Arrington had taken 
him? 
A. Yes, sir. 
By Mr. McNickle: 
Q. l\Ir. Heishman, you stated that you took William up to 
your home on the afternoon of the day of the injury f 
A. Yes, sir. 
Q. On the Employer's Report filed by your firm-how long 
had he worked before he was injured f 
A. I told you just a minute ago, four to six weeks. 
Q. How long before quitting· time was it that you took him 
home? 
A. About an hour. Round about an hour, I imagine. I 
wouldn't say for sure. I can't judge time. It might have 
been forty-five minutes or an hour. He helped me 
page 22 ~ to do more work besides. I will tell you the whole 
consequence. I was :fi.xing a stone fire place and 
we got a load of stone. 
By Commissioner Robinson: 
Q. Suppose tlrnt man had refused to. go up there, what 
would you have done f 
A. If they refused to do whatever we want, they are no 
long·er our employees. Shortly after William got hurt I asked 
a white fellow to wash a car and he said, "I am a little above 
that". I told him, "If you can't do what we ask you, yon are 
no good to us''. 
Bv Mr. McNickle: 
··Q. You said you left the g·arage forty-five minutes to an 
hour before quitting time f 
A. vVe went after a load of rock and fooled around in the 
yard a while and went in the basement to clean up the base-
ment. 
Q. The Employer's Report shows eight P. :M. as the time 
the accident occurred f 
A. It was before then. We left the shop at five or five 
fifteen and it took forty-five minutes to get. the load of stone 
and it wouldn't have been that long until the accident hap-
pened. 
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Olyde L. Heishman. 
Q. And if William said he was at the garage from seven 
to seven before going to your home, what would you say about 
that? 
A. That was before gas rationing went into effect, I guess. 
We opened up at seven and closed at six. I think the closing 
hour was seven o'clock at one time, but it was nearly always 
eight o'clock before we got away from there, as we were de-
layed in getting closed. 
Q. The day of the injury he said he worked from 
page 23 ~ seven to seven and then went from the garage to 
your home! 
A. We left the garage between five and five fifteen. 
Q. That is a false statement Y 
A. Yes, sir. I spoke to Mr. Arrington and told him that 
"I got some work I want done'' and he said, "Go ahead''. 
Q. You took him for the primary purpose to clean some 
paint off the basement floor 1 
A. The .first thing was to get the rock and then did a little 
work in the yard and move some things and then clean up 
the basement until we could get something to eat. 
Q. The cleaning fluid exploded and caused the burns T 
A. Yes, sir; and how it caught, I don't know. 
Q. When you take the employees home and you have to go 
back to the garage, under whose supervision do you leave 
them? 
A. My home¥ I know what you are referring to; the state-
ment. 
Q. Your statemeriU 
A. No answer. 
By Commissioner Robinson: 
Q. Was the employee left under your wife's supervision Y 
A. No, sir; I have been there every time an employee was 
there. 
By Mr. McNickle: 
Q. Did you take a $5.00 release from him personally? 
A. I don't think that comes up in this case. 
Q. I am bringing it up. 
A. Yes, sir; I taken it. 
Q. For C. L. Heishman personally 7 
page 24 ~ A. All concerned with it was us; Mr. Arrington 
and I were concerned personally. 
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Q. Personally? 
A. Yes, sir. 
Clyde L. H eishnian. 
Q. You didn't bring that release? I wrote you and asked 
you to bring it. 
A. I didn't think it was necessary. 
Witness stood aside. 
Memo.: It is agreed that Mr. Harry Arrington, if he were 
called to the stand, would say the same thing· as :Mr. Heish-
man. 
Closed. 
page 25 ~ William Murray, Claimant, 
v. 
I-I. M. Arrington and C. L. Heishman, tr/as Greenwood Sales 
and Service, Employer, 
Bituminous Casualty Corporation, Insurer. 
Claim No. 624-733. 
Feb. 3, 1943. 
Claimant appeared in person. 
Homer Thomas and Charles Magill, Arlington, Virginia, 
for the claimant. 
T. A. McNickle, Richmond, Virginia, for the defendant. 
Hearing before Commissioner Robinson at Alexandria, 
Virg'inia, December 15, 1942. 
Robinson, Commissioner, rendered the opinion. 
H. M. Arrington and C. L. Heishman were co-partners, 
trading· as the Greenwood Sales and Service, which was an 
auto sales and service station located on the Lee Highway, 
Arlington, Virginia. William Murray, colored, age 48, was 
26 Supreme Court of Appeals of Virginia 
working· as a janitor at a wage of $18.00 per week. He had 
been in the service of this partnership for about a montJJ 
prior to J·une 12, 1942, at which time he was at the home of 
O. L. Heishman and was doing work under Heishman's su-
pervision in the cellar. He was cleaning paint from the cel-
lar floor with a. paint remover and kerosene when a tire de-
veloped, causing· rather extensive burns on the face, hands, 
arms and legs which necessitated hospitalization. The sole 
question for decision was whether Murray, who was do~ng 
work at the home of C. L. Heishman, sustained his injuries 
arising· out of and in the course of his employment with the 
partnership trading as Greenwood Sales and 
page 26 ~ ~ervice. 
A. hearing was beld before Commissioner Deans 
at Alexandria, Virginia, on August 4, 1942, and the claim 
was returned to the docket for another hearing, which was 
held at Alexandria, Virginia, on December 15, 194~. The 
testimony indicated that Arrington and Heishman were co-
partners, trading as Greenwood Sales and Service; Murray 
was the handy man, working at the garage, and that his wage 
was paid out of the funds of the Greenwood Sales and Service 
Station and had cleaned up the lot and done other work and 
on one occasion worked on a holiday and was given a $2.00 
tip by Arrington. June 12th was the first occasion that he 
had work to do for Heishman. Heishman drove the company 
truck from the service station at just a.bout closing time for 
the day and he and Murray gathered some stone that he would 
use for building a fireplace and proceeded from there to Heish-
man 's home; where they started work in the cellar. They 
had planned earlier in the week to do this work when the oc-
casion permitted. Wben he was employed, it was with the un-
derstanding that he must take care of the filling station and 
go wherever he was sent to do work in connection with the 
station and that when be would catch up witl1 his work there 
and they had work to do at the house, he was to do that. He 
was asked if this was the understanding when he was hired 
and replied in the affirmative. He was then asked if he 
worked at the homes of Arrington and Heishman and re-
plied that he did this at any time he was needed. As the 
filling station was located on property adjacent to Arring-
ton 's home, he would clean up around the .filling station and 
then clean around Arrington 's house, but this was the first 
opportunity that he had had to do work at Heishman 's be-
cause this place was located some distance from the service 
station and could only be done when Heishman co_uld super-
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vise it. He was asked as to what agreement he 
page 27 ~ had for his })ay for working· at Heishman's and re-
plied that he was to draw his salary .check, as in 
the past. 
Clyde L. Heishman testified that l\forray was hired to do 
janitor work and anything that the partnership had for him 
to do and it made no difference where the work was located. 
He had only been working· there approximately a month and, 
for this reason, this witness had an opportunity to use him 
only on this occasion, as the claimant could not drive a car 
and, for this reason, they could not send him to Heishman 's 
home. If he were to do work at Heishman 's home, such as 
mow the grass or anything else that he was directed to do, 
it was necessary for Heishman to drive him in the truck. He 
was asked to explain the employment understanding and in-
dicated that if it was necessary, they took their mechanics 
to their homes or took any of their employees, as the part-
ners employed these people to work for the partnership and 
the partnership paid them. He was asked what would have 
happened bad this claimant refused to go to his home and 
do this work and replied that if he had refused, he would 
have no longer been considered an employee. Heishman tes-
tified that on this occasion he used this claimant's services 
with his partner's lmowledg·e and consent. 
As a result of this aceident, this claimant was disabled from 
,June 12th, was hospitalized at the Emergency Hospital from 
June 13th to July 9th, and then was transferred to the Vet-
erans Hospital where l1e remained until November 20th. The 
claimant testified that the doctors at the Veterans Hospita] 
to]d him to take it easv for a month and recommended that 
he go to the Soldiers Home and stay there until winter was 
over. He wm; still unable to work as of the elate of tho hear-
ing. 
The above constitutes the evidence. Inasmuch as the 
Greenwood Sales and Service was operated by Ar-
page 28 ~ riugfon and Heishman as co-partners and this em-
ployee was engag·ed to work at the service station 
and to do such other work as the partners directed him to do 
at their homes or elsewhere, ancl as this employee was in-
jured at the home of Heishman, in accordance with his con-
tract of hire, the_ aecidental injuries arose out of and in the 
course of his employment with Arringfon and Heishman, 
trading- as Greenwood Sales and Service. This is not a case 
of a loaned employee, as was Andy Willia;nis, ·who was an 
employee of the I deal Steam, Laundry, and whose services 
were loaned to the Superintendent to do work around the 
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home of the Superintendent. See Ideal Steam Laundry v. 
Williams, 153 Va. 176, 149 Southeastern 479. Here, the part-
ners engaged this employee to work for the partnership at 
the service station known as Greenwood Sales and Service 
or to do· work at their homes and the partnership paid for 
the full services rendered by the employee out of the part-
nership funds and, in this instance, Heishman, one of the 
partners, drove the truck upon which Murray was riding from 
the service station to Heishman 's home and was supervising 
the claimant in the work that was being done at the time of 
the accident. In the Williarn..s Case, Williams was sent from 
the laundry to the Superintendent's home and was under the 
control and supervisioi1 of the Superintendent's wife at the 
time of his accident. See also Lewis v. Genevieve Pohlmoyer, 
trading as Chincotea,que Bakery, Claim number 602-858, and 
decided by Deans, Commissioner, on February 1, 1943, which 
is a claim almost identical in fact and with a like conclusion. 
An award will be entered ag·ainst H. M. Arrington and C. 
L. Heishman, trading as Greenwood Sales and Service, and 
the Bituminous Casualty Gorporation, the insurance carrier, 
in favor of William Murray, directing the payment of com-
pensation at $9.90 per week beginning June 13, 1942, and to 
.. continue until there be a change in condition,· as 
page 29 ~ provided by Section 47 of the Act. · All past due 
compensation will be paid upon the receipt of this 
award and subsequent payments will be made each two weeks 
thereafter. In addition, the employer will pay the necessary 
medical and hospital expense incident to the injury for the 
first 60 days. 
From the above award the sum of $50.00 will be deducted 
and paid Homer Thomas and Charles Magill, Attorneys, for 
legal assistance rendered the claimant. 
The defendants will pay the cost of the proceeding·. 
page 30 ~ Claim No. 624-733. 
NOTICE OF .AW ARD. 
Case of William Murray. 
Accident 6-12-42. Date February 3, 1943. 
To H. M. Arrington and O. L. Heishman, 
tr/as Greenwood Sales & Service., Employer 
4505 Lee Highway 
Arlington, Virginia, 
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and William Murray, Claimant, 
1058 Potomac Street, N. W. 
·washington, D. C. . 
and Bituminous Casualty Corporation R Insurance Carrier 
Insurance Building 
Richmond, Virginia 
Homer Thomas and Charles Magill 
Attorneys R 
Arlington, Virginia 
You are hereby notified that a hearing was held in the 
above styled case before Robinson, Commissioner, at Alexan-
dria, Virgfoia, on December 15, 1942, and a decision rendered 
February 3, 1943, directing an award of compensation in. 
favor of the injured employee as follows: 
To William Murray, $9.90 per week during disability be-
ginning.June 13, 1942, and to continue u1itil there be a change 
in condition, as provided by Section 47 of the Act. All past 
due compensation will be paid upon receipt of this award and 
subsequent payments made each two weeks thereafter. 
In addition, the employer will pay the necessary medical 
and hospital expense incident to the injury for the first sixty 
days. 
To Attorneys Homer Thomas mfrl Charles Magill the sum 
of $50.00 is directed to be paid for professional services 
rendered claimant and to be deducted from the 
page 31 ~ compensation above awarded. 
ceeding. 
Attest: 
The defendants will pay the cost of this pro-
INDUSTRIAL COMMISSION OF VIRGINIA 
PARKE P. DEANS, Chairman. 
·w. F. BURSEY, Secretary. 
page 32 ~ William Murray, Claimant, 
v. 
H. M. Arrington and C. L. Heishman, trading as Greenwood 
Sales & Service, Employer, 
Bituminous Casualty Corp., Insurer. 
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Claim No. 624-733. 
June 1, 1943. 
Mr. liomer Thoma~, Attorney-at-Law, Arlington, Virginia, 
for the claimant. 
Mr. John G. May, Jr., Attorney-at-Law, Mutual Building, 
Richmond, Virginia, for the Insurance Carrier. 
Review before the Full Commission at Richmond, Virginia, 
on May 10th, 1943. 
Deans, Commissioner, rendered the opinion. 
A review of this claim file and the evidence taken before 
Robinson, Commissioner, at Alexandria, Virginia, on De-
cember 15th, 1942, and his opinion of February 3rd, 1943, as 
well as the award, appear to be in order and for this reason 
the ·findings of fact and conclusions of law of the Hearing· 
,Commissioner, and the award of February 3rd, 1943, are 
adopted as the findings of fact and e.onclusions of law of the 
Full Commission. 
We have here a partnership composed of H. M. Arring-
ton and C. L. Heishman, trading as Greenwood Sales & Serv-
ice. They secured the s~rvices of this claimant as a handy 
man to work about the service station and to do such other 
work as the partners directed him 1:o do at their homes and 
elsewhere. Considerable emphasis has been placed by the 
defendant on the fact that Arrington paid his employee $2.00 
for working· at his home on one occasion. This was on a holi-
day at which time the service station was closed and the 
claimant was presumably free to work at his home or fol-
low any other pursuit and naturally should have 
page 33 ~ been paid or tipped by anyone who used his serv-
ices. On previous occasions the claimant would 
clean around Arrington's home, which was adjacent to the 
service station operated by the partners. On June 12th, 1942, 
was the first opportunity that he had since he was employed 
to do any work at Heishman 's home because Heishman 's 
home was located some distance from the service station and 
work around there could only be done when Heishman could 
su,pervise it: On the occasion of the accident Heishman di-
rected claimant to accompany him in the partnership truck 
from the service station just about closing- time for the dav, 
to go with him to his home to do certain work there. When 
he was employed it was understood by the partners that the 
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claimant was to take care of the nlling or service station and 
go wherever he was sent to do work in connection with the 
station and that when he would catch up with this work that 
if either partner had any work to do at their home he was 
to do it. He had been in the service of the partners for a 
month and he admitted that it was his understanding that he 
was to work at the service station and to work at the homes 
of the partners. 
The case is not like that of Ideal Steam Laitndry v. Wil-
liams, as that was a case of an employee whose services were 
engaged by the Ideal Steam Laundry and payment was made 
by the laund1·y, but Williams' services were loaned by the 
laundry to its superintendent. The type of work done at the 
laundry and that at the home of the superintendent was not 
alike. Murray was working for a co-partnership either one 
of whom had authority over him and was responsible for pay-
ment of services rendered. Arrington 's property was adja-
cent to the service station and when occasion required this 
employee to perform service on Arrington's property, clean-
ing up about the yard and house, and it was expected that 
he also would do work under Heishman 's super-
page 34 ~ vision at Heishman 's home some distance from the 
service station. To deny the injured compensa-
tion would mean that we would bold that an employer could 
direct an employee to do certain work which would place him 
outside of the protection of the Workmen's Compensation 
Law. This would be an inequitable situation for the employee 
when requested to do a task, and as in this instance would 
acquiesce, it would mean he would not have the protection 
of the Workmen's Compensation Law, or on the other hand 
if he refused to do the work he would probably be discharged 
for insubordination. At the time of his accidental injury he 
was in the service of one. of the co-partners by virtue of his 
employment with the co-partnership and was working. under 
the supervision of one of the co-partners, and for this rea-
son his injuries were result of an accident arising out of and 
in the course of bis employment with the co-partnership, 
trading as Greenwood Sales & Service, and is entitled to the 
compensation benefits awarded by the Hearing Commissioner. 
An additional fee of $50.00 will be allowed the attorneys 
representing the claimant, making· a total fee of $100.00. 
The defendants will pay the costs. 
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Case of William Murray. 
NOTICE OF A WARD. 
Accident 6-12-42. 
Your 51 9874 R.1278 
H. M~ Arring-ton and C. L. 
Heishman, tr/ as Greenwood 
Sales & Service, Employer, 
4505 Lee Highway 
Arlington, Virginia 
William Murray, Claimant 
1058 Potomac Street, N. W. 
Washington, D. C. 
Bituminous Casualty Corpora-
tion, Insurance Carrier, 
Insurance Building, 
Richmond, Virginia. 
June 1, 1943. 
Charles Magill and 
Homer Thomas, Attorneys R 
Arling·ton, Virginia. 




You are hereby notified that a Review was held in the 
above styled case before the Full Commission at Richmond, 
Virginia, ·on May 10, 1943, and a decision rendered on June 
1, 1943; adopting the nndings of fact and conclusions of law 
of the Hearing Commissioner as those of the full Commis-
sion, and affirming the award of February 3, 1943. 
To Attorneys Homer Thomas and Charles Magill the sum 
of $50.00 will be paid in addition to the fee awarded for pro-
fessional services, in the amount of $50.00, making a total 
fee of $100.00. 
The defendants will pay the cost of this proceeding·. 
Attest: 
INDUSTRIAL COMMISSION OF VIRGINIA 
PARKE P. DEANS, Chairman. 
W. F. BURSEY, Secretary. 
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page 36 ~ I, "\"V. F. Bursey, Secretary, Industrial Commis-
sion of Virginia, hereby certify that the foregoing, 
according· to the records of this of.flee, is a true and correct 
copy of statement of Findings of Fact, Conclusions of Law 
and othe.r matters pertinent to the question at issue in Claim 
No. 624-733, William Murray, Claimant, v. H. l\L Arrington 
and C. L. Heishman, tr/as Greenwood Sales and Service, 
Employer, and Bituminous Casualty Corporation, Insurance 
Carrier. 
I further certify that claimant, through counsel, had notice 
that the Secretary, Industrial Commission of Virginia, would 
be requested to furnish certified copy of the record for the 
purpose of appeal to the .Supreme Court of Appeals of Vir-
ginia. 
I further certify that, as evidenced by U. S. Postal Regis-
try Return Receipt Card, the employer and its insurance 
carrier, through counsel, received on June 2, 1943, copy of 
award of the Industrial Commission of Virginia, dated June 
1, 1943. 
Given under my hand and the seal of the Industrial Com-
mission of Virginia, this the 14th day of June, 1943. 
W. F. BURSEY, 
Secretary, Industrial Commission of Virginia. 
A Copy-Te~te : 
M. B. WA.TTS, C. C. 
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